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West Headnotes (2)

[1] Election Law
Sufficiency in general

Under Const. art. 2, § 1, a residence of three
months must have been established at the town
or plantation at which the voter offers to vote; a
residence, of three months in the state at two or
more towns not being sufficient.

3 Cases that cite this headnote

[2] Election Law
In general;  necessity

Under Const. art. 2, § 1, providing for “written”
ballots, printed ballots may be used.

2 Cases that cite this headnote

**1  *492  TO THE HON. THE HOUSE OF
REPRESENTATIVES OF THE STATE OF MAINE.

The undersigned, justices of the supreme judicial court, have
been furnished with copies of your order of the 26th of
January last, requesting the opinions of the justices of said
court, on the following questions:

Question I. Is a citizen of the United States, under the first
section of the second article of the constitution, who has had
an established residence in this state for the term of three
months next preceding any election, an elector for governor,
senators and representatives in the town or plantation where
he has an established residence at the time of such election,
but where he has had such established residence for a less
period than three months?

Question II. Do printed ballots come within the meaning of
that part of the same section which requires that elections shall
be by written ballots?

In answering the questions proposed, especially the first,
it will be necessary to examine with care the whole of
the abovementioned section; they have therefore deemed it
advisable to insert it here at large. It is in these words:

“Every male citizen of the United States, of the age of twenty-
one years and upwards, excepting paupers, persons under
guardianship, and Indians not taxed, having his residence
established in this state, for the term of three months next
preceding any election, shall be an elector for governor,
senators and representatives, in the town or plantation where
his residence is so established; and the elections shall be
by written ballots. But persons in the military, naval or
marine service of the United States, or this state, shall not be
considered as having obtained such established residence, by
being stationed in any garrison, barrack or military place, in
any town or plantation; nor shall the residence of a student at
any seminary of learning entitle him to the right of suffrage in
the town or plantation where such seminary is established.”

The framers of the constitution must be presumed to have
selected, employed and arranged the language of its several
provisions with care and attention as to its import, its extent
and its *493  limitations; using no more words than were
necessary, and intending that all should be considered as
inserted for some good purpose, and to be regarded in the
construction of those provisions.

In respect to the first question submitted, it may be
observed that a person, in order to be entitled to vote for
governor, senators and representatives must possess three
qualifications, namely:

I. He must be a citizen of the United States.

II. He must have had a residence established in this state
for three months next preceding any election of governor,
senators and representatives; and

III. His residence must be in the town or plantation where he
exercises the right of an elector; but whether it must have been
for the full term of three months next preceding such election
is the question.

**2  The section under examination, after stating the
prerequisites of citizenship and established residence in this
state for three months, as before mentioned, declares that a
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person, possessing these qualifications “shall be an elector
for governor, senators and representatives in the town or
plantation where his residence is so established.” What then is
the meaning of the word “so,” as used in the quoted sentence!
It is not to be rejected at the pleasure of any one, for it is a word
of meaning--a qualifying term equivalent to the expression
“as aforesaid;” and the extent and nature of its qualifying
character are to be ascertained by reference to the antecedent,
to which, and to which only, it can be applicable; that is, to
the residence in this state for the term of three months next
preceding the election. The undersigned apprehend that the
same construction should be given to the sentence as it stands
in the section, as would at once be given, if the expression had
been “in the town or plantation where his residence had been
established for three months next preceding the election;”
and that such is the only fair and sensible construction. The
undersigned are confirmed in this opinion by the phraseology
of the next paragraph in the section, which is in these words:
“But persons in the military, naval and marine service of the
United States or this state, shall not be considered as having
obtained such established residence by being stationed in any
garrison, barrack or military place in any town or plantation.”
What residence? None is *494  described in the preceding
paragraph, but a residence of three months next preceding
the election. It is not perceived how it can, by legitimate
construction, refer to, or intend, any other, or for any less
term of time. In addition to the reasons already assigned,
the undersigned cannot but feel impressed with the idea that
it is more consistent with the purity of elections, and more
promotive of that purity, than any other construction; and
for that reason also, it may be considered as proper to infer
that such was the construction contemplated by those who
framed the constitution. In forming and correcting the list of
voters in any particular town, it is easy for the proper officers
to ascertain whether a certain person has had an established
residence therein for three months or more next preceding
any election of state officers. The means of information are
within their reach and at their command. But suppose a
person should come into one of the frontier towns of the
state, and have an established residence therein for one month,
and should then immediately remove to another town in
the interior and have a similar residence there for another
month, and should then remove to a third town in another
part of the state and have a similar residence there for one
or two months; what means of information could the proper
officers of the last town have, on which to decide, even to
their own satisfaction, as to the qualification, by residence,
of such person, to exercise the right of an elector in such
town? A construction that would give such person a right to

vote there, would in the opinion of the undersigned, open a
door for innumerable frauds in practice. They are unwilling
to believe that such a course of proceeding was ever intended
to be sanctioned by the article of the constitution we have
been considering. It is provided in article 4th, of first part,
section 4th, that no person shall be a member of the house of
representatives, unless, among other qualifications, he shall
have been resident in the town or district which he represents,
for three months next preceding the time of his election. Was
not this provision intended to give electors an opportunity of
knowing the character and qualifications of a candidate before
electing him to so responsible an office? And, in its spirit,
is it not in harmony with the construction above given as to
one of the qualifications of an elector? With this remark the
undersigned *495  close their reasoning in relation to the first
question proposed.

**3  As to the second question proposed, it may be observed
that those who framed the constitution undoubtedly intended
to guard against many inconveniences in the before named
elections, by excluding all those other modes by which
questions are often decided in popular assemblies. This was
the general object. The word “ballot” may be considered as
opposed to a vote by word or by signs; as for instance, a vote
by yeas and nays, or the common mode of voting by holding
up the hand, or by rising and standing till counted. It may
well be supposed that the mode prescribed was preferred on
account of its vast superiority in point of convenience and
certainty, to any other mode; and also because it secures a
greater degree of independence than any other in the exercise
of the elective franchise; by enabling every elector to express
and give operation to his opinion, without subjecting that
opinion to the control, influence, or knowledge of any other
person. In this view of the subject, which is presumed to be
a correct one, the desired and contemplated objects are all
attained with equal care and with much more convenience and
facility by printed ballots, than by those written in the usual
manner with a pen. Such, then, having been, as it is believed,
the general design of the provision, the only question is
whether printed ballots come within the meaning of it.

In common parlance nothing is more frequent than for people
to speak of the writings of certain distinguished authors;
meaning their printed works in volumes. “To write,” says
Doctor Johnson, “is to express by means of letters; to
engrave--to impress.” Hence it follows that the participle
“written” may, and often does mean not only what is
expressed by letters, but what is engraved or impressed; the
latter word meaning printed. A printed sheet is called an
impression. Law books define a deed, to be “a writing sealed
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and delivered by the parties.” Judge Blackstone, says, “a
deed must be written, or, I presume, printed upon paper or
parchment.” Now it is a familiar fact that a great majority of
deeds of conveyance are partly printed and partly written; but
if those parts of a deed which are usually impressed or printed
were to be erased or considered as wholly inoperative, the
deed *496  itself would be a dead letter. It would only present
to the eye the names of certain persons, and a description of
certain real property. But a case more in point still may be
mentioned. The statute of frauds declares certain contracts
to be void, unless proved “by some memorandum thereof in
writing and signed by the party to be charged therewith.”
Still, if every word of the memorandum should be printed,
yet if signed by the party to be charged, such contract would
be completely protected from the operation of the statute.
The law looks to the substance more than the mere form,
and gives a sound and sensible construction, to carry into

effect the intent of the legislature. Without assigning any
further reasons for their opinion, the undersigned conclude by
saying that to the first question proposed, they answer in the
negative, and to the second question proposed, they answer
in the affirmative.

**4  All which is respectfully submitted.
PRENTISS MELLEN.

NATHAN WESTON, JR.

ALBION K. PARRIS.
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