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6 Me. 486
Supreme Judicial Court of Maine.

In re Opinion of the Justices

Jan. 11, 1826.

*486  STATE OF MAINE.

**1  House of Representatives, January 11, 1826.

Ordered, that the Justices of the Supreme Judicial Court be
requested to give an opinion to this House on the following
questions, viz:

1st. Has a town, having a right to choose a Representative,
the power to waive the right, and vote not to choose a
Representative, and would such vote bind the minority in such
town?

2d. Have towns and plantations classed in Districts for the
purpose of choosing a Representative, a right to send a
Representative, when a majority of the towns or plantations
have voted not to send?

To the Honorable the Speaker of the House of Representatives
of the State of Maine:--

THE undersigned has been furnished with a copy of the
Order of the House of the 11th inst. requesting the opinion of
the Justices of the Supreme Judicial Court on the following
questions, viz.

1. Has a town, having a right to choose a representative,
the power to waive that right and vote not to choose a
representative; and would such vote bind the minority in such
town?

2. Have towns and plantations, classed in districts, for the
purpose of choosing a representative, a right to send a
representative when a majority of the towns or plantations
have voted not to send one?

These questions have been submitted to all the members of the
Court, and been carefully examined by them; but after mature
deliberation they have not been able to agree in opinion.
Mr. Justice Weston, having been consulted by letter, has
communicated his answers to the questions proposed, which
accompanies those of the undersigned to the same questions.

These answers you are respectfully requested to lay before
the Honorable House. From the opinion given by Mr. Justice
Weston and myself, Mr. Justice Preble dissents.

*487  While Maine was a part of Massachusetts, the
Supreme Judicial Court, in the year eighteen hundred and
fifteen, unanimously gave their opinion to the House of
Representatives, pursuant to request, stating “that the right to
send a representative is a corporate right, vested in the several
towns by the constitutions and can be exercised by them
only in a corporate capacity; and that it necessarily followed
that when a town is legally assembled for the purpose of
electing a representative, if a vote pass not to send one, the
minority dissenting from that vote cannot legally proceed
in the choice.” The Court, in giving the above opinion,
allude to a similar one pronounced by two other Justices
in the year eighteen hundred and eleven, and distinctly
recognized and confirmed it. These opinions were considered
as the rule of decision and proceeding in Massachusetts at
the time when Maine became an independent State, and
would seem to be entitled to the same consideration in this
State now, except so far as our own constitution contains
provisions inconsistent with the principle on which the before
mentioned opinion was founded. In Massachusetts the right
of representation enjoyed by towns is founded upon and
regulated by a certain constitutional ratio of population,
which ratio has no relation to any county apportionment. In
this State such apportionment is established, and it became
necessary, in consequence of our constitutional limitation
as to the number of representatives which should compose
one branch of the legislature. The apportionment being
made, our constitutional ratio is applied to the several
towns and plantations composing the counties respectively.
In Massachusetts the right of representation is ascertained
and decided by a single process--that is, by applying the
constitutional ratio. In this State the right is ascertained
and decided by a double process--that is, first by the
county apportionment, and then by the application of the
constitutional ratio to the towns and plantations in the
respective counties.

**2  The true answer to the first question proposed by the
Honorable House, depends on another question; which is,
whether this difference as to apportionment and ratio, changes
the principle of law as to the exercise of the corporate rights
of a town in relation to the choice of a representative, so far
as that the vote of a majority can have no effect on the rights
of the minority, when that vote is not to elect a representative.
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*488  If, in this State, the right of a town to elect a
representative is a corporate right, then it must be exercised
in accordance with those principles which regulate all other
corporate proceedings; one of which principles is, that the
voice of the majority is decisive, and binding on the rights of
the minority.

On the 22d of March 1821, the apportionment of
representatives was made, as nearly as it then could be made,
according to the number of inhabitants which each county
then contained; which apportionment remains unaltered; and
it was found that by applying the constitutional ratio to the
towns in the county of York, for instance, each of those towns
was entitled to send one representative; and accordingly it
was so declared by the resolve of the above date, in virtue
of which the apportionment was made. Now, in the choice
of representatives, each of those towns acts independently
of all the other towns in the county; there is no community
of interest among the people of that county in respect to
the elective franchise. Each corporation decides and acts for
itself, and as much so as it did formerly under the constitution
and laws of the parent Commonwealth. Why then cannot
any one of those towns waive the right that belongs to it,
and decide not to elect a representative? Can the right be
properly denominated any other than a corporative right?
The third section of the first part of the fourth article of
our constitution says, “Each town having fifteen hundred
inhabitants may elect one representative”--and the resolve
before mentioned says, “The county of York shall choose
twenty-three representatives, apportioned in the following
manner, viz. the town of York one, Kittery one,” &c. Thus, by
the language of the constitution and the resolve, the “town”
is to choose; the right is expressly given to the corporation,
not to the individual inhabitants; much less to a minority,
to elect a representative against the will and contrary to a
vote of the majority duly passed in a legal town meeting,
which is the only mode in which a corporation can expressly
declare its will and perform its acts. The apportionment of
representatives among counties is only one process towards
arriving at a particular result; that being obtained, its nature
and character are the same as though it had been at once
declared in the constitution, without the intervention of this
process. And if a town may waive the right of electing a
representative by a major vote of the *489  inhabitants in a
legal town meeting, even though it is thereby rendered liable
to a fine at the discretion of the House of Representatives,
according to the opinion of the Supreme Judicial Court of
Massachusetts; there is less objection in this State to the
exercise of this corporate right, inasmuch as no such penal

consequences follow. It will be observed that in considering
this first question proposed, the argument has reference only
to the exercise of those corporate powers by means of which
the rights of the minority are bound, as a consequence of the
lawful waiver of the corporate right of election, by a vote of
the town not to send a representative. It is true the selectmen
of a town may wilfully refuse and omit to issue a warrant
for calling a town meeting for the choice of a representative;
or, if a meeting be called according to law, may refuse, or
wilfully or with improper motives omit to attend and preside
at the meeting, and thus deprive those who may differ from
them in opinion as to the candidate proposed, and who may
in fact be a majority of the town, of the opportunity to give
their votes and elect the candidate to office: still this is no
lawful exercise of corporate powers, but a wrongful act of
individuals; and it would seem that a voter, thus deprived
of his right of suffrage, might maintain an action against the
wrong doers and recover his damages, as well as when his
rights are improperly denied and his vote illegally refused at
the polls. It may be said that if one town may by a major
vote decide not to elect a representative and thus effectually
bind the minority and prevent any choice then all towns
may do the same and thus dissolve the government. So if
all the States in the Union should refuse to elect senators to
represent them in Congress, they could dissolve the federal
government. Still there is no coercive power by which to
compel the legislatures of the several States to elect senators.
Both the cases supposed, however, are extreme cases, and
they therefore do not furnish any legitimate basis of argument,
much less ground for decision. For the reasons above stated,
the undersigned is of opinion that a town, having a right to
choose a representative, has the power to waive that right, and
vote not to choose a representative; and that such vote binds
the minority in such town.

**3  The second question proposed by the Hon. House
seems to involve different principles and to rest on different
grounds:--principles and grounds peculiar to this State,
and rendered so *490  by the special provisions of our
constitution. It is apprehended that an attention to these
provisions will lead to a result that is perfectly satisfactory;
being similar to that which is produced in some other cases,
in virtue of other provisions of the constitution, and one
with which all have long been familiar. The provisions now
alluded to are those which have reference to the election
of Governor and Senators; in both which cases, though the
votes are given and declared in open town meetings, yet
town majorities, as such, are of no importance; because a
majority of all the votes thrown is necessary to a choice of
any candidate. In these cases it is evident that the elective
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franchise is not a corporate right, which is exercised by
the inhabitants of the several towns voting; if such were
the case, the election would be decided by the aggregate
of corporate majorities. In these elections we know that the
right of suffrage is an individual right, enjoyed by each voter
independently of all others; and for the greater convenience
and certainty, the votes of all who give them are collected and
received in town meetings, by certain officers designated by
the constitution for the purpose; but without the exercise of
any of the proper corporate powers and rights of the town. The
constitution might as well have designated any other mode
of collecting the sense of the qualified voters throughout
the State, in one case; and throughout the senatorial district
in the other. Such being the well known principle in the
two instances stated, the next inquiry is whether the same
principle is to be applied in the election of a representative
in a district, consisting of two or more towns or plantations,
classed according to the before mentioned section of the
constitution. In such a case, independent corporations form
the district, as they do a senatorial district; and in the
same manner, the members of each corporation, qualified as
electors, vote in their own respective public meetings, as is
prescribed in the 5th section of the first part of said 4th article;
but the same section provides how the whole number of votes
thrown in both or all the town or plantation meetings shall be
ascertained; and declares that a majority of all the votes shall
be necessary to a choice. Here also, it is seen, that town or
plantation majorities, are of no consequence as such; because
each voter acts independently of all others, in the exercise of
his own individual right of suffrage; and of this he cannot
be lawfully deprived *491  by any corporate act of the town
or plantation where he has a legal right to vote. Whatever
course the majority may incline to pursue, he has a right to
give his vote for the candidate he may prefer; and it is the duty
of the presiding officers to receive and dispose of it as the
constitution has directed; and, as has been before observed,
when such officers violate their duty, and thus improperly
deprive a citizen of his right of suffrage, they are answerable
in damages to the party injured. As, therefore, the right to vote
for a representative of a district, composed of two or more
towns or plantations, is not a corporate right, to be exercised
exclusively and decisively by each corporation in the district,
but in a common concern, in which each elector has an interest
of his own, which is not subject to the control of others, in
the enjoyment of it; it follows, as a natural consequence, that
the only legitimate mode in which a voter can be legally
deprived of the intended effect of his vote, is by a vote of the
majority in favor of another candidate; or by such a scattering
of votes as that no majority can be obtained, and, of course

no election made. For these reasons the undersigned is of the
opinion that towns and plantations, classed into a district for
the purpose of choosing a representative, have a right to send a
representative, though a majority of the towns and plantations
have voted not to send one.

**4  The undersigned is the more satisfied as to the
correctness of the answers given to both the questions
proposed by the Honorable House, because the principles on
which those answers repose, preserve inviolate that doctrine,
which seems sacred in a Republican Government, viz. that
the will of the majority, constitutionally or legally expressed,
is to be considered and respected as decisive of the rights
of the minority:--Or, in that plain and unequivocal language,
which is applicable to the subject under consideration, that
the majority of the legal voters in a town, entitled to elect
a representative, and who are exclusively authorized to
vote in such choice, must decide the question whether a
representative shall be elected; and, if so, who he shall be;
and the majority of the qualified voters of a district of classed
towns or plantations, who incline to vote in favor of any
candidate, must decide the question whether a representative
of such district shall be elected; and if so, who shall be
that person. It seems to the undersigned that the adoption
of a different principle is in itself, unnecessary; and in its
consequences might lead to the disturbance of that harmony
*492  and peace which are such essential blessings in a town;

and in addition to this, would in no small degree, defeat
the design and impair the symmetry of the representative
system, by permitting a small and inconsiderable minority in
a town, to elect a person to represent its interests, and feelings,
and principles, who may be obnoxious to seven eights of
the qualified electors in the town; and disposed at once to
sacrifice all those interests, feelings and principles to his own
personal wishes, or the views of the few who elected him.
PRENTISS MELLEN.

To the Speaker of the House of Representatives, of the
Legislature of Maine:

The undersigned, a Justice of the Supreme Judicial Court,
having considered the questions submitted by an order of the
House of Representatives, passed January 11th, 1826, which
have been communicated to him through the Chief Justice,
with a desire on his part that the undersigned would transmit
his opinion, with his reasons, requests you to make known the
following as his answer.
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It may fairly be presumed that the framers of the constitution
of Maine, and the people in adopting it, although having
before them the constitutions of the United States and of other
States, which were then members of the federal compact, had
more especially in their contemplation that of Massachusetts;
with the practical operation and effect of which they were
familiar. By the frame of government adopted by that
Commonwealth, it is provided that every corporate town,
containing a specified number of rateable polls, may elect one
representative; with the privilege of increasing the number,
in a certain ratio prescribed, depending upon the number of
rateable polls.

In 1811, the Justices of the Supreme Judicial Court
of Massachusetts, in their answer to certain questions
propounded by the House of Representatives, state that,
“because the right of sending a representative is corporate,
if the town, by a legal corporate act, vote not to send a
representative, none can legally be chosen by a minority,
dissenting from that vote.” As this was a subject upon which
their opinion had *493  not been requested, this intimation
had not the weight, which belongs to a deliberate judgment
upon the point in question; although, considering the high
character of those by whom it was made, it was justly entitled
to respectful consideration.

**5  In June, 1815, the House of Representatives submitted
the question directly to the same Court, “whether a town,
having by the constitution a right to send a representative
or representatives to the general Court, can constitutionally
and legally vote not to send a representative; and whether
such vote would be binding on a minority of voters,
dissenting therefrom, in such town.” The Court, all the
Justices concuring, gave their opinion “that when a town is
legally assembled for the purpose of electing a representative,
if a vote pass not to send one, the minority dissenting from
that vote cannot legally proceed in the choice.” They added
that, but for the provision which authorizes the House to
impose fines upon such towns as neglect to choose; to send a
representative, would seem to be a right or privilege, which
a town might waive at pleasure, rather than a corporate duty.
Their reasoning is to be found at length, at the close of the 15th
volume of the Massachusetts Reports. In both constitutions
the language is optional, not imperative; and the power to
impose a fine upon negligent towns is not given by the
constitution to the House of Representatives of Maine. This
construction of the constitution of Massachusetts, was well
known to the framers of our constitution and to the people;
having been originally communicated to their representatives,

published in the newspapers of the day, and also in the
Massachusetts Reports, which, besides being in the hands
of legal gentlemen, were by law distributed to every town
in the Commonwealth. If therefore, those who were deputed
to the high office of preparing and presenting a constitution
to the people of Maine, had deemed it expedient to impose
an obligation upon the towns to choose representatives,
which was not to be evaded, as well as to grant to them
the privilege of doing so, it was easy for them to have
used language indicative of such intention, which could not
have been misunderstood. But when, with a full knowledge
of the construction which had obtained in Massachusetts,
they use language of the same import, the undersigned is
constrained to infer that they intended that, in this particular,
our constitution should receive the same construction. Nor
does it appear *494  to the undersigned that the variation in
the rule, by which our representatives are apportioned, can
fairly tend to justify a different conclusion.

But although a town or plantation may thus possess the power
to waive their own privileges, it has no legal or constitutional
control over those of others; and in order to bring a class or
district, composed of several towns or plantations, within the
rule adopted in Massachusetts, it would seem that all should
concur in their corporate capacity, in the vote not to send a
representative. Whenever one town or plantation, belonging
to such district, deem it expedient to exercise their privilege,
the undersigned is not aware that there is, derived from the
constitution, any power or authority in the other towns or
plantations in the district to deprive them of it. Their own
rights are not thereby impaired; nor have they any just ground
of complaint.

**6  In answer to the first question, the undersigned, for
the reasons before stated, would respectfully submit it as his
opinion, that a town, having a right to choose a representative,
has the power to waive that right, and to vote not to choose
a representative, and that such vote does bind the minority in
such town.

And to the second; that where towns and plantations
are classed into districts, for the purpose of choosing a
representative any one or more of such towns or plantations
have a right to send a representative, although a majority of
the towns or plantations have voted not to send one.
NATHAN WESTON, Jun.

IN THE HOUSE OF REPRESENTATIVES,)

January 27, 1826.)
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“Ordered that the Honorable William P. Preble, one of
the Justices of the Supreme Judicial Court, be respectfully
requested to favor this House with his opinion and his reasons
therefor, on the questions submitted by the House to the
Justices of said Court, on the 11th instant.”

To the Speaker of the Honorable the House of Representatives
of the State of Maine:

IN compliance with the request, which the House did me the
honor to express in their order, passed on the 27th inst. the
undersigned now respectfully submits to them the opinions
he has been led to form, on the questions, proposed to the
Justices of the Supreme Judicial Court by another order of the
House,  *495  passed on the 11th instant, with the principal
reasons, on which his opinions have been predicated.

The answer to the questions proposed by the House, depends
upon that to another question, whether the right to be
represented in the House belongs to the town in its corporate
capacity of a town, or whether it belongs, as a personal right,
to the individual electors, residing within the boundaries of
such town: in other words, whether it be the corporation
that is represented, or the citizens, who reside within its
territorial limits. This is a distinction, which, though it
may at first appear to be nice, is not only palpable, but
important. A corporation is a mere creature of the law; and
there is no such thing as a corporate right of representation,
independent of positive institution. The right of the citizen,
on the contrary, to act by himself or his representative, is one
of the first and fundamental principles of a free government.
It is undoubtedly competent to the citizens to surrender this
right, and to vest it in corporations, of which they may or may
not be members. But such a surrender is inconsistent with the
spirit of a free government. It is not therefore to be inferred
from expressions of doubtful import; and, unless it plainly
appear, from the language of the constitutional charter, that it
has been done, the surrender has not been made.

The idea of a corporate representation was derived in this
country from the constitution of the British Parliament; and
our ancestors nearly fifty years ago, when the nature of free
and representative governments had not been so much the
subject of discussion and inquiry, and was not perhaps so
fully understood, engrafted it, as it has been held, into the
constitution of Massachusetts. When the people of Maine
abrogated that constitution, in so far as regards this State,
the corporate right of representation ceased to exist, unless
it was revived by the constitution of Maine. Prior to the
separation of Maine a construction had been given to the

constitution of Massachusetts, in relation to the right of
representation, by the Judges of the Supreme Judicial Court
of that State. It was a construction, operating as a partial check
to a growing evil, the increasing number of representatives.
But the construction, thus given, was not readily acquiesced
in. The Judges expressed their opinion to the House in 1811,
and in 1815 we find the House solemnly calling upon the
Judges for their opinion upon the *496  same clause. As
however a construction had been thus given, if the language
of the constitution of Maine is the same, on the same subject
matter; as the language of the constitution of Massachusett,
it must be presumed to have been used with a view to that
construction. But if the language used be essentially variant,
then the construction, given to the language of the constitution
of Massachusetts, is no guide; on the contrary the difference
of expression implies an intention to avoid that construction,
and to convey a different meaning.

**7  The language of the constitution of Massachusetts
on this subject is uniform and consistent. “EVERY
CORPORATE TOWN may send,” “each town now
incorporated may send one,”“no place shall hereafter be
incorporated with the privilege of electing unless” &c.
Incorporation was thus made an essential prerequisite to
representation. Still treating the matter as a town right
and town duty, the House of Representatives itself was
vested with authority to impose fines on towns, neglecting
to send one or more representatives. Contemplating also
the probability, that towns would to a very great extent
neglect to exercise their right, though the House might
consist, and actually has consisted, of more than six hundred
members, sixty only made a quorum for doing business.
Moreover, with the single exception that members should be
chosen by written votes, no provision whatever is made in
relation to the manner in which the town meetings shall be
conducted, who shall preside, or what proceedings shall be
had. Excepting also in the solitary case of vacancy occasioned
by appointment to office, no provision was made for a
vacancy to be filled. Their representation therefore was a
representation, properly speaking, not of the electors, as
such--not of the people directly, but of corporate towns acting
in their corporate capacity--not even of all corporate towns,
but of such only, as had the requisite number of rateable polls.
As a part of the same system also, their representation in
the Senate was predicated not on the electors or people, but
simply on taxation.

If now we advert to the constitution of Maine, we find the
whole principle changed, the representation in the Senate
and in the House is not a representation of taxation and
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corporate towns, but of electors--of the people themselves.
The House of representatives “shall consist” of a fixed
number, to be determined within certain limits by the
legislature, “to be elected,” not by the corporate towns acting
in their corporate capacity, *497  but in the same manner,
and at the same time, and by the same persons as the
Governor and Senators, “by the qualified electors.” Nothing
less than a majority of the whole number, as fixed and
determined by the legislature, “shall constitute a quorum.”
If a vacancy happen “by death, resignation, or otherwise,”
provision is made that “it may be filled by a new election.”
The principle of incorporation, as a prerequisite to the right
of representation, is nowhere recognized. On the contrary,
the words “corporate” and “incorporated,” which so often
occur in the constitution of Massachusetts, are studiously
omitted. The number of representatives is to be “fixed and
apportioned among the several counties as near as may be,
according to the number of inhabitants.” But as the number
of representatives fixed and assigned to any county would
be large, and as it was desirable that a member should be
elected from every considerable section of the county, so that
the House might be enabled to derive from its own members
all necessary local knowledge; and in order that the people
in every such section might act with greater intelligence
in the choice of their representative, and elect a person
from among themselves with whom they were personally
acquainted, the counties were subdivided into districts, each
town having the requisite population to constitute of itself a
representative district, and towns and plantations not having
the requisite population, to be classed into districts containing
the requisite population. And here the undersigned would
beg leave to quote the language of the “Address” published
by order of the convention that framed the constitution.
“Thus the great sections of the State, the several counties,
actuated to a certain extent by a community of interests,
have their due weight according to their population.”“On
any practicable system there will be fractions, and the
representation of course partially unequal. If, under the
system adopted by the convention, the large towns have
not their full representation, it is preserved in the county
of which they are a part. They have their representatives,
and even their fractions, which would otherwise be lost to
them, are represented through the smaller towns of their
county who can seldom have an interest at variance with
their own.” In accordance with the same views is the
language of the Resolve of March 22, 1821, apportioning
the representatives on the several counties, towns, and *498
plantations, and classes. “Resolved, That the county of York
shall choose twenty-three representatives, apportioned in

the following manner.”“The county of Cumberland shall
choose twenty-five representatives,” & c. Hence it is manifest
that, if the majority of electors present at a constitutional
meeting held for the election of Governor, Senators, and
Representatives, can, by a mere vote not to proceed in the
election, deprive the individual electors of their personal
constitutional right to give in their votes for Governor,
Senators, and Representatives, such majority thereby not only
waive their own right to vote, but debar the minority from
exercising their individual electoral privileges; and in regard
to the election of representatives, they also at the same time
waive the rights of the electors in other towns and districts,
and deprive the county of a portion of its representation. In all
our reasonings upon this subject, we should never lose sight
of the consideration that the voter sustains two relations, that
of an inhabitant of the town, &c. and that of an elector under
the constitution. Because these two relations are sustained
by the elector, he sometimes mistakes the capacity in which
he is acting, and sometimes attempts to bring the power he
possesses as an inhabitant, to control or neutralize the power
of his neighbor, possessed by that neighbor in his electoral
capacity. But these two classes of powers are essentially
distinct, and never can be brought to bear the one against the
other. Hence it is, that in constitutional meeting a majority
of the electors cannot vote ‘not to vote for Governor,'--‘not
to vote for Senators,'--‘not to vote for a Representative,'--so
as to debar the minority from casting their votes for either
of those officers. This position will be readily granted, it is
presumed, so far as relates to the choice of Governor and
Senators, but it it is denied, as it relates to Representatives.
If there be a distinction, the undersigned has not been able to
discern it, nor can he perceive any adequate reason why such
a distinction should have been introduced. Every individual
elector has a deep interest in being represented in the House
of Representatives, to whom is confided the pursestrings
of the people, and in whom is vested so large a portion
of the state sovereignty, in the faithful, and judicious, and
wise exercise of which, every individual of the community
is concerned. That provision therefore of the constitution, as
already intimated, must be plain, which authorizes one or
more electors, by combining, not only to waive their *499
own right, but to preclude others, contrary to their wishes,
from the exercise of theirs. It is not in the power of the whole
legislature, though representing the sovereignty of the State,
to take away the electoral right, or to prevent its exercise,
or even to modify it. These principles may be admitted,
but their application to the questions under consideration
denied; because, as it has been said, the electors in voting for
representatives act in their capacity of inhabitants of towns or
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plantations. But that is assuming the very question at issue.
If the right of representation is the corporate right of towns
and plantations, for plantations too, it has been said, have
their corporate right of representation, why is not the right
of the several counties to their representation in the Senate
the corporate the right of counties? “The counties are but
larger corporations” nay, like representative districts, they
are districts, composed of towns and plantations. Why then
may not each town and plantation in the senatorial district
vote in their corporate capacity not to choose Senators, and
thereby prevent and preclude the minority in such towns and
plantations from casting their votes for Senators? The electors
are assembled in town and plantation meeting, the same
officers preside, the same proceedings are had in receiving,
sorting, and counting the votes, the same declaration is made
in open meeting, and the same record of the proceedings is
made in the town and plantation books. Does the distinction,
said to exist, arise from the circumstance, that in a town,
possessing the requisite population to entitle the qualified
electors within its limits to elect a representative, all the
electors attend at the same place, in the same town meeting,
and have their proceedings independent of the proceedings
in other towns? This cannot be the ground of the supposed
distinction, because it does not apply to the case of classed
towns and plantations; nor, if it did apply, would it have
any bearing upon the questions proposed by the House. It
had long been an established law and usage in this State,
for the people in their primary assemblies to meet, and
act, and vote, in town and plantation meeting; and towns
and plantations had their municipal officers, whose duty it
was by law to preside in and regulate these meetings. The
convention therefore, which framed the constitution, wisely
availed themselves of this long accustomed and familiar
mode of proceeding in our primary assemblies, and this
organization of our towns and *500  plantations, not for the
purpose of vesting in towns and plantations in their corporate
capacity the right of representation, but for the purpose of
collecting in a manner the most convenient, expeditious,
and unexceptionable, the votes of the qualified electors for
Governor, and for Senators, and for Representatives. It was
for the same obvious reasons that towns, possessing the
requisite population, were made representative districts by
themselves without being associated in the election with
other towns. With the same views and policy, we find, they
have inserted a provision, that in making a representative
district, no town shall be divided. That towns, having the
requisite population to entitle the qualified electors to choose
one or more representatives, are regarded as representative
districts with the same privileges and the same powers as

other representative districts, and possessing as districts no
other or greater privileges and powers, would seem to be a
position which we might take for granted; for otherwise, there
is a grant of special privileges to one town in its corporate
capacity as a town, which are denied to all other towns,
classed into representative districts, and the qualified electors
in some towns are laid under special disabilities which are
not imposed on the electors in other towns. Further, if the
language of the constitution must be construed to vest the
right of representation in unclassed towns in their corporate
capacity; as the same, identically the same language, is used in
regard to districts, “each town may elect,” “each district may
elect,” representative districts would seem also to become for
this purpose corporations, clothed with the corporate right
of representation. The analogy existing between senatorial
districts and representative districts has already been noticed.
That analogy holds in a still more important particular. In
both cases the choice is determined by a majority of all the
votes thrown, without the least regard to the circumstance
whether they were thrown in this town, or plantation, or
that. It is manifest, therefore, that the electors vote in their
individual electoral capacities, and not in the capacity of
corporators, or inhabitants of towns and plantations. When
voting in their capacity of inhabitants or corporators, the
vote of the majority is the voice of the town or corporation;
and no inquiry whether the majortiy was great or small is
instituted, because, whether great or small, its legal effect
and efficacy is the same. If then *501  the towns and
plantations constituting a representative district were to vote
each in their respective corporate capacities, he only would
be elected who should obtain a majority of votes in a
majority of those towns and plantations; for then, and then
only, would he have a majority of the corporate voices.
The moment we depart substantially from this mode, and
ascertain the result of the election in the manner prescribed
by the constitution as already mentioned, we, as a necessary
and inevitable consequence, totally depart from the doctrine,
that in a representative district the right of representation is
vested ‘in common in the several towns and plantations in
that district, in their corporate capacity.’ In a representative
district, therefore, if the right of representation be a corporate
right, it is vested in the district itself as a corporation, and
not in the several towns and plantations of which that district
is composed. That the right of representation in the Senate
is not vested in a senatorial district in its corporate capacity,
and that the right of representation in the House is not vested
in a representative district in its corporate capacity, where
that district is composed of several towns or plantations,
are positions, which the undersigned presumes he may take
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for granted; and on these points he forbears attempting any
farther elucidation.

**8  No inference, it is believed, can be drawn in favor of the
position, that the right of representation is a corporate right,
vested in towns, from those provisions of the constitution,
which require the votes to be given in by the qualified electors
in town meeting, that ‘the selectmen shall preside,’ and that
the votes shall be recorded by the “town clerk,” and “in the
town books;” for the same argument would prove, that the
electors acted in their capacity of inhabitants or corporators,
when voting for Governor and Senators. Nor can any such
inference be drawn from the use of the word “town” in
such expressions, as ‘each town may elect;’ for this is only
an abbreviated mode of expression in common and familiar
use, meaning the qualified electors in the town may elect;
as it is said the town gave so many votes for Governor,
the county chose its Senators, the district a Representative,
and the parallel expression, each district may elect. And, as
has already been suggested, if that expression proves that
an unclassed town in choosing a representative acts in its
corporate capacity, the same expression would prove that a
representative district, in choosing a representative, acts also
in its corporate capacity; *502  whereas, so far from acting
in that capacity, it is not even a corporation.

It may perhaps be said, that the constitution, by the word
“may,” in the expression ‘each town may elect,’ leaves
the town at liberty to elect or not to elect, as it may
please; and hence, it is inferred, the town in determining the
question whether to elect, or not to elect, must act in its
corporate capacity; and so, if it proceed to elect, it does so
in its corporate capacity, and the right of representation is a
corporate right. That a town has, and a representative district
has, in a constitutional sense and in a constitutional manner,
a right to determine ‘whether they will elect or not elect’ is
admitted; but the inferences, that are thus attempted to be
drawn are denied. If ‘to elect or not to elect,’ is at the option
of the town in its corporate capacity, it is a constitutional
privilege, and no penalty can ever be imposed, or fine exacted
for declining or refusing to elect. It has already been stated,
that, as by the constitution of Massachusetts it was the
“corporate town,” which had the option to elect or not to elect,
and by which also the election of a member was to be made,
so by an express provision of the same constitution the House
was vested with power to impose fines upon any delinquent
town for neglecting to choose and return a member. The
studied omission of the epithet “corporate' in our constitution,
shows that the word town is used in its popular, and not in its
‘corporate’ acceptation. This latter accceptation of the word,

it is believed, is not the most usual one even among ourselves,
and at the same time is almost peculiar to the northern States.
If it were important that the power to impose a fine on a
delinquent town should be possessed in Massachusetts, how
incomparably more important is it, that it should be possessed
in Maine, where the whole number is fixed or limited, and
comparatively small, and where also a majority of the whole
is necessary to constitute a quorum. The total omission of
the clause giving the power to fine, can only be accounted
for on the position already assumed, that the word “town”
is used, not in its corporate, but in its popular acceptation;
for, the word being used in this latter sense, the town in its
corporate capacity has nothing to do with the election, and
therefore cannot be guilty of any neglect of duty in relation to
the subject. And this leads us to the true meaning and force of
the word “may,” as used in the clauses, “each town may elect,
*503  &c.”““each district may elect, &c.” In some of the

ancient republics, it is said, every citizen, entitled to vote, was
obliged to vote in questions which came before the people;
but under our free governments, to compel an elector to vote,
against his will, would be an anomaly in legislation. The
“qualified electors” therefore may all by common consent or
by accident absent themselves from the polls, or the electors
present may cast their votes, and no one, of the candidates,
voted for, receive a majority of all the votes thrown. In
either case no election is made. But these, and these only,
are the modes in which the qualified electors in unclassed
towns, and in representative districts, can in a constitutional
manner decline or refuse to elect. So also, in regard to the
election of Governor and Senators, the same principles apply,
saving only that in the case of candidates not receiving a
majority of the votes thrown, further provision is made. The
words “may elect” therefore merely indicate the rights and
privileges of the individual electors in their electoral capacity,
and have no reference to any supposed corporate right of
representation. If the word “shall” had been substituted by
the convention for “““may” in these expressions, it would
have better answered the purposes of an argument in support
of this supposed corporate right; for then it might have been
urged, that it was not only a corporate right, but a corporate
duty to elect; and that it was competent for the legislature to
enforce the performance of that duty by fines and penalties,
fixed and established by law; but, as the clause now stands
in the constitution, no fine, as has already been suggested,
can be imposed. The phrase “may elect” therefore militates
against the doctrine of corporate representation, rather than
countenances it. Considering the modes and manner in which
it must occur, if it occur at all, the constitution of Maine does
not contemplate the case of a town or district declining to
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elect; least of all does it contemplate such a proceeding, as that
of a town, in its corporate capacity, voting that the qualified
electors shall not elect. Such a proceeding is contrary to some
of its express provisions, and at variance, it is believed, with
the spirit of all which have any bearing on the subject. Of
these, two only will be noticed by the undersigned on this
occasion, as deserving of more particular consideration. It is
ordained, “that the selectmen,” the presiding officers, “shall
receive the votes of all the qualified electors present,” “sort,
count, and declare them in open *504  town meeting, &c.”
If then at a meeting for the choice of representatives, warned
in due course of law, a qualified elector does present himself,
and demand to be allowed to put in his vote, where is the
provision that will authorize the selectmen to refuse his vote?
Where is the provision, which authorizes the majority of
electors present to say, that the minority shall not have the
privilege of putting in their votes? Those provisions of the
constitution are indentically the same, by which the selectmen
are required to receive the votes for Representatives, and for
Senators, and for Governor. They are peremptory. On what
principles of construction are the selectmen authorized to
refuse the vote tendered, if it be for a representative, but are
bound to receive it, if it be for Senators, or for Governor?
As the constitution places them all upon precisely the same
footing, making no distinction whatever, the undersigned can
make none.

**9  Again, it is provided by the constitution, article 4,
part second, section third, that “qualified electors, living in
places unincorporated, who shall be assessed to the support
of government by the assessors of an adjacent town, shall
have the privilege of voting for Senators, Representatives,
and Governor, in such town.” Here then is a class of electors,
residing within the limits of no town, or organized plantation,
who have the right to vote for Representatives in the adjacent
town. Can these electors be debarred of their electorial
privileges by the town in its corporate capacity voting not
to elect? They do not belong to the town in its corporate
capacity, and therefore cannot be parties to such a vote of

the town. And yet, if the doctrine of the corporate right
of representation be sound, such a vote by the town would
deprive such electors of their constitutional privilege.--This
provision of our constitution is copied, with some slight
necessary alterations, from the constitution of Massachusetts.
There, however, the right to vote does not extend to the
voting for Representatives; but is confined to the voting
for Senators. The enlargement of this right to the voting
for Representatives, while it is in perfect consistency and
harmony with the other provisions of our constitution, is
inconsistent with every principle of corporate representation.
The undersigned has not exhausted the subject, but he
forbears to enlarge farther. The constitution of Maine has few,
and but few, anomalies to disfigure its features, and mar its
*505  proportions. It is believed not to be the part of wisdom,

to add to the number by construction.

The undersigned is therefore of the opinion that

1st. A town, having the right to choose a representative, has
not the power to waive that right, and vote not to choose a
Representative, and such vote would not bind the minority in
such town. And

2dly. Towns and plantations, classed into districts for the
purpose of choosing a Representative, have a right to send a
Representative, notwithstanding a majority of the towns and
plantations have voted not to send one.

Opinion

WILLIAM PITT PREBLE.

NOTE. The House of Representatives, in the case which
occasioned the call for the foregoing opinions, acted in
conformity with that of Mr. Justice Preble.
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